
 
United States

Securities and Exchange Commission
Washington, D.C. 20549

 
SCHEDULE 14A INFORMATION

 
PROXY STATEMENT PURSUANT TO SECTION 14(A) OF

THE SECURITIES EXCHANGE ACT OF 1934
 

Filed by Registrant  ☒                       Filed by a Party other than the Registrant  ☐
 
Check the appropriate box:
 
☐ Preliminary Proxy Statement
  
☐ Confidential, for Use of the Commission Only (as permitted by Rule 14a-6(e)(2))
  
☐ Definitive Proxy Statement
  
☒ Definitive Additional Materials
  
☐ Soliciting Material Under Rule 14a-12

 
ATOMERA INCORPORATED

(Name of Registrant as Specified In Its Charter)
 
 

__________________________________________
(Name of Person(s) Filing Proxy Statement, if other than the Registrant)

 
Payment of Filing Fee (Check all boxes that apply):
 
☒ No fee required.
  
☐ Fee paid previously with preliminary materials
  
☐ Fee computed on table in exhibit required by Item 25(b) per Exchange Act Rules 14a-6(i)(1) and 0-11.
 
 
 
   



 
 

ATOMERA INCORPORATED
750 University Avenue, Suite 280

Los Gatos, California 95032
(408) 442-5248

 
April 18, 2023

 
 

SUPPLEMENT NO. 1 TO THE PROXY STATEMENT DATED MARCH 10, 2023
FOR THE ANNUAL MEETING OF STOCKHOLDERS

TO BE HELD ON MAY 4, 2023

Explanatory Note
 

This Supplement No. 1 (“Supplement No. 1”) is being filed to amend the definitive proxy statement on Schedule 14A filed by Atomera Incorporated, a
Delaware corporation (“Atomera,” “we,” “us,” “our,” or the “Company”), with the Securities and Exchange Commission (the “SEC”) on March 10, 2023 (the
“Proxy Statement”) in connection with our 2023 Annual Meeting of Stockholders (the “Annual Meeting”). This Supplement No. 1 amends the Proxy Statement
to revise the text concerning (i) the parties involved in the solicitation of proxies for the Annual Meeting and our decision to hire a proxy solicitation firm and
(ii) Proposal No. 3 (Approval of our 2023 Stock Incentive Plan), on pages 18 through 24 of the Proxy Statement, to reduce the number of shares under the 2023
Stock Incentive Plan (the “2023 Plan”) from 3,000,000 shares to 2,000,000 shares and to provide additional information in support of Proposal No. 3.
 

Except as specifically discussed in this Supplement No. 1, this Supplement No. 1 does not otherwise modify or update any other disclosures presented
in the Proxy Statement, nor does this Supplement No. 1 reflect events occurring after the date of the Proxy Statement or modify or update disclosures that may
have been affected by subsequent events.
 
Appointment of Proxy Solicitor
 

Subsequent to filing the Proxy Statement, we have retained Alliance Advisors, LLC (“Alliance”), an independent firm specializing in the provision of
proxy advisory services and the solicitation of proxies, to assist in the soliciting of proxies on our behalf for the Annual Meeting. Alliance will solicit proxies
on our behalf from individuals, brokers, bank nominees and other institutional holders in person, by telephone, or by other means of communication. We have
agreed to pay Alliance a fee of $10,000, plus costs and expenses. We also agreed to indemnify Alliance against certain claims arising in connection with the
proxy solicitation. If stockholders have any questions, or need assistance with casting or changing their vote, they can contact Alliance at:
 

Alliance Advisors, LLC
200 Broadacres Drive, 3rd Floor,

Bloomfield, NJ 07003
1-888-511-2634

ATOM@allianceadvisors.com
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Proposal No. 3 (2023 Stock Incentive Plan)
 
In connection with the Annual Meeting, our Board of Directors (the “Board”) recommended a proposal that the stockholders approve the 2023 Plan,

which would authorize 3,000,000 shares to be available for issuance under the 2023 Plan (“Proposal No. 3”). After mailing the Proxy Statement, we have
reconsidered the number of shares available under the 2023 Plan in response to stockholder feedback and have decided to reduce the number of newly
authorized shares under the 2023 Plan. We believe that the 2023 Plan’s design is consistent with good corporate governance and its burn rate reflects a
conservative equity program but have decided to reduce the number of newly authorized shares under the 2023 Plan in order to shorten the duration of the 2023
Plan to be more consistent with our stockholders’ expectations. Accordingly, on April 17, 2023, the Board approved an amendment of the 2023 Plan, being
submitted for stockholder approval, to reduce the number of newly authorized shares for issuance under the 2023 Plan to 2,000,000 shares, which, when
combined with the remaining authorized shares available for grant under the 2017 Plan as of March 31, 2023, will result in 2,004,753 shares available for
issuance under the 2017 Plan and the 2023 Plan. Except as set forth herein, there are no other changes to Proposal No. 3.
 

In connection with Proposal No. 3, Section 4.1 of the 2023 Plan that is set forth in Appendix A, on page 44 of the Proxy Statement, is amended and
restated as marked below:
 

4.1 Maximum Number of Shares Available; Certain Restrictions on Awards. Subject to adjustment as provided in Section
4.3 of the Plan, the maximum number of shares of Common Stock that will be available for issuance under the Plan will be
3,000,000 2,000,000, and the maximum number of shares of Common Stock that will be available for issuance in
connection with Incentive Stock Options is 3,000,000 2,000,000. The shares available for issuance under the Plan may, at
the election of the Committee, be either treasury shares or shares authorized but unissued, and, if treasury shares are used,
all references in the Plan to the issuance of shares will, for corporate law purposes, be deemed to mean the transfer of
shares from treasury.
 

Reasons Why Stockholders Should Approve the 2023 Plan
 

In setting the proposed number of shares reserved and issuable under the 2023 Plan, our Compensation Committee and Board considered a number of
factors. These factors included:
 

·        Reasonable Burn Rate and Overhang. We believe the Company has a long track record of managing its equity spending conservatively
and to good effect. Our three-year average burn rate for the 2020, 2021 and 2022 fiscal years was 2.93%. We define burn rate as the total number of
shares subject to equity awards granted to plan participants in a single year expressed as a percentage of the Company’s weighted average shares
outstanding during that year. We believe that our historical burn rate is reasonable for a company of our size in our industry. If the 2023 Plan is
approved, the approximate potential overhang (as a percent of fully diluted shares outstanding) as of March 31, 2023 would be 19.68%. We define
overhang as the sum of: (i) the total number of shares subject to outstanding equity awards, (ii) the total number of shares of common stock available
for future grants, and (iii) 2,000,000 new shares requested, expressed as a percentage of the Company’s fully-diluted shares outstanding as of March
31, 2023.

 
We believe that the “overhang” number should be considered in the context of our Company’s stage of development, which requires us to

attract, retain and motivate talent while also conserving cash. We offer a broad-based plan with 100% of our employees and executives holding both
stock options and shares of restricted stock and all of our non-employee directors holding shares of restricted stock. Through conservative but
effective use of equity awards, we believe we are managing our incentive program in a manner that rewards performance and enhances shareholder
value.
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·        Anticipated Duration of the Newly Authorized Shares is Three Years. Based on historical equity grants, we anticipate that the number of
shares requested for issuance under the 2023 Plan (2,000,000), together with the shares remaining available for issuance under the 2017 Plan, will be a
sufficient number of share reserves for approximately three years of equity grants.

 
·        Attract, Retain and Motivate Talent with Prudent Use of Cash. We believe the 2023 Plan will provide the Company with the flexibility

to develop and deliver an equity incentive program that is competitive, that attracts and retains key talent, and that meets current and evolving
compensation practices. The use of equity-based awards reflects the Board’s belief that encouraging stock ownership by executive officers and all
other employees serves to attract, retain, and motivate them by providing a direct, financial interest in the Company’s continued success. We are in the
early stages of commercializing our technology and we are operating at a net loss. Accordingly, we believe that our cash expenditures are best utilized
on research and development and bringing our technology into commercial production.

 
It is critical to the Company’s success that we recruit, retain and motivate the best talent in a highly competitive labor market. Equity-based

compensation is a key component in our ability to pay market-competitive compensation to our newly hired employees and to retain our existing
employees, and therefore, the Company provides equity awards to all executives and employees upon hiring and makes annual grants in connection
with its equity incentive program. Based on our experience, employees and potential employees expect equity awards to be a key ongoing part of their
compensation as it is a common practice in our industry for employees of their caliber. Our ability to recruit and retain employees could be negatively
impacted if we do not have sufficient authorized shares available for future equity awards under the equity incentive plans. If we are required to use
additional cash compensation to recruit and retain employees, executives and directors, our business could be negatively impacted as we are still
operating at a loss. Additionally, unlike equity-based compensation, cash compensation has limited retention value.

 
·       Align Employee and Director Interests with Stockholder Interests. Providing a significant portion of the Company’s employee

compensation and non-employee director compensation in the form of equity directly aligns the interests of those employees and directors with the
interests of the Company’s stockholders. If the 2023 Plan is approved by the stockholders, we will be able to continue granting equity-based incentives
that foster this alignment between our employees and non-employee directors and our stockholders.

 
Information on Equity Compensation Plans as of March 31, 2023

 
The information included in the Proxy Statement with respect to our stock plans under which our equity securities are authorized for issuance is

updated by the following information regarding all existing equity compensation plans as of March 31, 2023:

Plan Category  

Number of
Securities to be

Issued Upon
Exercise of

Outstanding
Options   

Weighted-Average
Exercise Price of

Outstanding Options  

Number of
Securities

Remaining Available
for Future Issuance

Under Equity
Compensation Plans

(Excluding
Securities Reflected
In the First Column) 

Equity compensation plans approved by security holders   3,374,447  $ 7.02   4,753 
Equity compensation plans not approved by security holders   –   –   – 
Total   3,374,447  $ 7.02   4,753 
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Outstanding Awards under Equity Incentive Plans as of March 31, 2023. As of March 31, 2023, there were 3,374,337 shares subject to issuance upon exercise
of outstanding options under all of our equity compensation plans, with a weighted average exercise price of $7.02, and a weighted average remaining term of
5.38 years. In addition, there were a total of 581,912 full value awards (in the form of shares of restricted stock) outstanding. As of March 31, 2023, there were
4,753 shares available for future issuance under all plans.
 
This Supplement No. 1 is qualified in its entirety by reference to the revised 2023 Plan which follows and which is marked to show the changes to the version
of the 2023 Plan in Appendix A to the Proxy Statement.
 
This Supplement No. 1, which amends the Proxy Statement, is being filed with the SEC and being made available to stockholders of the Company on April 18,
2023.
 
The Proxy Statement contains important additional information, and this Supplement No. 1 should be read in conjunction with the Proxy Statement.
 
IF YOU HAVE ALREADY SUBMITTED YOUR PROXY TO VOTE YOUR SHARES AND DO NOT WISH TO CHANGE YOUR VOTE, YOU DO NOT
NEED TO DO ANYTHING. YOUR VOTE WILL BE TABULATED AS YOU PREVIOUSLY INSTRUCTED. YOU MAY CHANGE YOUR VOTE BY
SUBMITTING A LATER DATED PROXY.
 
YOU MAY REVOKE YOUR PROXY WITH RESPECT TO ANY MATTER TO BE VOTED ON AT THE ANNUAL MEETING AT ANY TIME BEFORE
THE VOTE IS TAKEN ON SUCH MATTER AS DESCRIBED IN THE PROXY STATEMENT.
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APPENDIX A
 

ATOMERA INCORPORATED
2023 STOCK INCENTIVE PLAN

(as amended)
 

1.             Purpose of Plan.
 
The purpose of this Atomera Incorporated 2023 Stock Incentive Plan (the “Plan”) is to advance the interests of Atomera Incorporated, a Delaware

corporation (“Company”), and its stockholders by enabling the Company and its Subsidiaries to attract and retain qualified individuals through opportunities
for equity participation in the Company, and to reward those individuals who contribute to the Company’s achievement of its economic objectives.

 
2.             Definitions.

 
The following terms will have the meanings set forth below, unless the context clearly otherwise requires:
 
2.1.           “Board” means the Company’s Board of Directors.
 
2.2.           “Broker Exercise Notice” means a written notice pursuant to which a Participant, upon exercise of an Option, irrevocably instructs a broker
or dealer to sell a sufficient number of shares or loan a sufficient amount of money to pay all or a portion of the exercise price of the Option and/or any
related withholding tax obligations and remit such sums to the Company and directs the Company to deliver stock certificates to be issued upon such
exercise directly to such broker or dealer or their nominee.
 
2.3.           “Cause” means (i) dishonesty, fraud, misrepresentation, embezzlement or deliberate injury or attempted injury, in each case related to the
Company or any Subsidiary, (ii) any unlawful or criminal activity of a serious nature, (iii) any intentional and deliberate breach of a duty or duties
that, individually or in the aggregate, are material in relation to the Participant’s overall duties, (iv) any material breach of any confidentiality or
noncompete agreement entered into with the Company or any Subsidiary, or (v) with respect to a particular Participant, any other act or omission that
constitutes “cause” as may be defined in any employment, consulting or similar agreement between such Participant and the Company or any
Subsidiary.
 
2.4.           “Change in Control” means an event described in Section 11.1 of the Plan.
 
2.5.           “Code” means the Internal Revenue Code of 1986, as amended.
 
2.6.           “Committee” means the Compensation Committee of the Board or its delegates who are administering the Plan, as provided in Section 3 of
the Plan, or, if no such committee is designated by the Board, the Board. At any time there is no Committee to administer the Plan, any references in
this Plan to the Committee shall be deemed to refer to the Board.
 
2.7.           “Common Stock” means the common stock of the Company, $0.001 par value per share, or the number and kind of shares of stock or other
securities into which such Common Stock may be changed in accordance with Section 4.3 of the Plan.
 
2.8.           “Disability” means any medically determinable physical or mental impairment resulting in the service provider’s inability to perform the
duties of his or her position or any substantially similar position, where such impairment can be expected to result in death or can be expected to last
for a continuous period of not less than 12 months.
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2.9.           “Effective Date” means February 23, 2023, but no Incentive Stock Option shall be awarded unless the Plan has been approved by the
stockholders of the Company, which approval shall be within twelve (12) months before or after the date the Plan is adopted by the Board.
 
2.10.         “Eligible Recipients” means all employees, officers, consultants and directors of the Company or any Subsidiary, and any person who has a
relationship with the Company or any Subsidiary.
 
2.11.         “Exchange Act” means the Securities Exchange Act of 1934, as amended.
 
2.12.         “Fair Market Value” means, with respect to the Common Stock, as of any date: (i) the last sale price of the Common Stock at the end of the
regular trading session if the Common Stock is listed, admitted to unlisted trading privileges, or reported on any national securities exchange or on the
NASDAQ Stock Market on such date (or, if no shares were traded on such day, as of the next preceding day on which there was such a trade); or (ii) if
the Common Stock is not so listed, admitted to unlisted trading privileges, or reported on any national exchange or on the NASDAQ Stock Market,
the closing bid price as of such date at the end of the regular trading session, as reported by OTC Bulletin Board, The OTC Market, or other
comparable service; or (iii) if the Common Stock is not so listed or reported, such price as the Committee determines in good faith in the exercise of
its reasonable discretion.
 
2.13.         “Incentive Award” means an Option, Restricted Stock Award, Restricted Stock Unit or Performance Award granted to an Eligible Recipient
pursuant to the Plan.
 
2.14.         “Incentive Stock Option” means a right to purchase Common Stock granted to an Eligible Recipient pursuant to Section 6 of the Plan that
qualifies as an “incentive stock option” within the meaning of Section 422 of the Code.
 
2.15.         “Non-Statutory Stock Option” means a right to purchase Common Stock granted to an Eligible Recipient pursuant to Section 6 of the Plan
that does not qualify as an Incentive Stock Option.
 
2.16.         “Option” means an Incentive Stock Option or a Non-Statutory Stock Option.
 
2.17.         “Participant” means an Eligible Recipient who receives one or more Incentive Awards under the Plan.
 
2.18.         “Performance Awards” means an award of Common Stock or cash granted to an Eligible Recipient pursuant to Section 8 of the Plan and
with respect to which shares of Common Stock or cash will be transferred to the Eligible Recipient in accordance with the provisions of such Section
8 and any agreement evidencing a Performance Award.
 
2.19.         “Performance Period” means, in respect of a Performance Award, a period of time established by the Committee within which any
performance criteria relating to such Performance Award are to be achieved.
 
2.20.         “Previously Acquired Shares” means shares of Common Stock that are already owned by the Participant or, with respect to any Incentive
Award, that are to be issued upon the grant, exercise or vesting of such Incentive Award.
 
2.21.         “Restricted Stock Award” means an award of Common Stock granted to an Eligible Recipient pursuant to Section 7 of the Plan that is
subject to the restrictions on transferability and the risk of forfeiture imposed by the provisions of such Section 7.
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2.22.         “Restricted Stock Unit” means an award granted to an Eligible Recipient pursuant to Section 7 of the Plan that represents a contractual
obligation on the part of the Company to issue shares of Common Stock to the Participant upon the satisfaction of any specified performance criteria
and/or the completion of a specified period of employment with the Company and its Subsidiaries.
 
2.23.         “Retirement” means normal or approved early termination of employment or service.
 
2.24.         “Securities Act” means the Securities Act of 1933, as amended.
 
2.25.         “Subsidiary” means any entity that is directly or indirectly controlled by the Company or any entity in which the Company has a significant
equity interest, as determined by the Committee.
 

3.             Plan Administration.
 
3.1.           The Committee. The Plan will be administered by the Committee. So long as the Company has a class of its equity securities registered
under Section 12 of the Exchange Act, the Committee will consist solely of two or more members of the Board who are “non-employee directors”
within the meaning of Rule 16b-3 under the Exchange Act. The Committee, if established, will act by majority approval of the members (unanimous
approval with respect to action by written consent), and a majority of the members of the Committee will constitute a quorum. To the extent consistent
with applicable corporate law of the Company’s jurisdiction of incorporation, the Committee may delegate to any officers of the Company the duties,
power and authority of the Committee under the Plan pursuant to such conditions or limitations as the Committee may establish; provided, however,
that only the Committee may exercise such duties, power and authority with respect to Eligible Recipients who are subject to Section 16 of the
Exchange Act. The Committee may exercise its duties, power and authority under the Plan in its sole and absolute discretion without the consent of
any Participant or other party, unless the Plan specifically provides otherwise. Each determination, interpretation or other action made or taken by the
Committee pursuant to the provisions of the Plan will be conclusive and binding for all purposes and on all persons, and no member of the Committee
will be liable for any action or determination made in good faith with respect to the Plan or any Incentive Award granted under the Plan.
 
3.2.          Authority of the Committee.

 
(a)            In accordance with and subject to the provisions of the Plan, the Committee will have the authority to determine all provisions of
Incentive Awards as the Committee may deem necessary or desirable and as consistent with the terms of the Plan, including, without
limitation, the following: (i) the Eligible Recipients to be selected as Participants; (ii) the nature and extent of the Incentive Awards to be
made to each Participant (including the number of shares of Common Stock to be subject to each Incentive Award, any exercise price, the
manner in which Incentive Awards will vest or become exercisable and whether Incentive Awards will be granted in tandem with other
Incentive Awards) and the form of written agreement, if any, evidencing such Incentive Award; (iii) any performance criteria applicable to
any Incentive Awards; (iv) the time or times when Incentive Awards will be granted and, where applicable, settled; (v) the duration of each
Incentive Award; (vi) the restrictions and other conditions to which the payment or vesting of Incentive Awards may be subject. In addition,
the Committee will have the authority under the Plan in its sole discretion to pay the economic value of any Incentive Award in the form of
cash, Common Stock or any combination of both.
 
(b)            Subject to Section 3.2(d), below, the Committee will have the authority under the Plan to amend or modify the terms of any
outstanding Incentive Award in any manner, including, without limitation, the authority to modify the number of shares or other terms and
conditions of an Incentive Award, extend the term of an Incentive Award, accelerate the exercisability or vesting or otherwise terminate any
restrictions relating to an Incentive Award, accept the surrender of any outstanding Incentive Award or, to the extent not previously exercised
or vested, authorize the grant of new Incentive Awards in substitution for surrendered Incentive Awards; provided, however that the amended
or modified terms are permitted by the Plan as then in effect and that any Participant adversely affected by such amended or modified terms
has consented to such amendment or modification. Notwithstanding the foregoing, no Performance Award (or any other Incentive Award)
that is subject to the requirements and restrictions of Section 409A of the Code may be amended in a manner that would violate Section 409A
of the Code.
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(c)            In the event of (i) any reorganization, merger, consolidation, recapitalization, liquidation, reclassification, stock dividend, stock
split, combination of shares, rights offering, extraordinary dividend or divestiture (including a spin-off) or any other change in corporate
structure or shares; (ii) any purchase, acquisition, sale, disposition or write-down of a significant amount of assets or a significant business;
(iii) any change in accounting principles or practices, tax laws or other such laws or provisions affecting reported results; or (iv) any other
similar change, in each case with respect to the Company or any other entity whose performance is relevant to the grant or vesting of an
Incentive Award, the Committee (or, if the Company is not the surviving corporation in any such transaction, the board of directors of the
surviving corporation) may, without the consent of any affected Participant, amend or modify the vesting criteria (including performance
criteria) of any outstanding Incentive Award that is based in whole or in part on the financial performance of the Company (or any Subsidiary
or division or other subunit thereof) or such other entity so as equitably to reflect such event, with the desired result that the criteria for
evaluating such financial performance of the Company or such other entity will be substantially the same (in the sole discretion of the
Committee or the board of directors of the surviving corporation) following such event as prior to such event; provided, however, that the
amended or modified terms are permitted by the Plan as then in effect.
 
(d)            Notwithstanding any other provision of this Plan other than Section 4.3, the Committee may not, without prior approval of the
Company’s stockholders, seek to effect any re-pricing of any previously granted, “underwater” Option by: (i) amending or modifying the
terms of the Option to lower the exercise price; (ii) canceling the underwater Option and granting either (A) replacement Options having a
lower exercise price; (B) Restricted Stock Awards; or (C) Performance Awards in exchange; or (iii) repurchasing the underwater Options and
granting new Incentive Awards under this Plan. For purposes of this Section 3.2(d) and Section 11.4, an Option will be deemed to be
“underwater” at any time when the Fair Market Value of the Common Stock is less than the exercise price of the Option.
 

4.             Shares Available for Issuance.
 
4.1.          Maximum Number of Shares Available; Certain Restrictions on Awards. Subject to adjustment as provided in Section 4.3 of the Plan, the
maximum number of shares of Common Stock that will be available for issuance under the Plan will be 3,000,000 2,000,000, and the maximum
number of shares of Common Stock that will be available for issuance in connection with Incentive Stock Options is 3,000,000 2,000,000. The shares
available for issuance under the Plan may, at the election of the Committee, be either treasury shares or shares authorized but unissued, and, if treasury
shares are used, all references in the Plan to the issuance of shares will, for corporate law purposes, be deemed to mean the transfer of shares from
treasury.
 
4.2.          Accounting for Incentive Awards. Shares of Common Stock that are issued under the Plan or that are subject to outstanding Incentive
Awards will be applied to reduce the maximum number of shares of Common Stock remaining available for issuance under the Plan; provided,
however, that shares subject to an Incentive Award that lapses, expires, is forfeited (including issued shares forfeited under a Restricted Stock Award)
or for any reason is terminated unexercised or unvested or is settled or paid in cash or any form other than shares of Common Stock will automatically
again become available for issuance under the Plan. To the extent that the exercise price of any Option and/or associated tax withholding obligations
are paid by tender or attestation as to ownership of Previously Acquired Shares, or to the extent that such tax withholding obligations are satisfied by
withholding of shares otherwise issuable upon exercise of the Option, only the number of shares of Common Stock issued net of the number of shares
tendered, attested to or withheld will be applied to reduce the maximum number of shares of Common Stock remaining available for issuance under
the Plan.
 
4.3.          Adjustments to Shares and Incentive Awards. In the event of any reorganization, merger, consolidation, recapitalization, liquidation,
reclassification, stock dividend, stock split, combination of shares or any other change in the corporate structure or shares of the Company, the
Committee (or, if the Company is not the surviving corporation in any such transaction, the board of directors of the surviving corporation) will make
appropriate adjustment (which determination will be conclusive) as to the number and kind of securities or other property (including cash) available
for issuance or payment under the Plan and, in order to prevent dilution or enlargement of the rights of Participants, the number and kind of securities
or other property (including cash) subject to outstanding Incentive Awards and the exercise price of outstanding Options.
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5.             Participation.
 
Participants in the Plan will be those Eligible Recipients who, in the judgment of the Committee, have contributed, are contributing or are expected to

contribute to the achievement of economic objectives of the Company or its Subsidiaries. Eligible Recipients may be granted from time to time one or more
Incentive Awards, singly or in combination or in tandem with other Incentive Awards, as may be determined by the Committee in its sole discretion. Incentive
Awards will be deemed to be granted as of the date specified in the grant resolution of the Committee, which date will be the date of any related agreement
with the Participant.

 
6.             Options.

 
6.1.          Grant. An Eligible Recipient may be granted one or more Options under the Plan, and such Options will be subject to such terms and
conditions, consistent with the other provisions of the Plan, as may be determined by the Committee in its sole discretion. The Committee may
designate whether an Option is to be considered an Incentive Stock Option or a Non-Statutory Stock Option. To the extent that any Incentive Stock
Option granted under the Plan ceases for any reason to qualify as an “incentive stock option” for purposes of Section 422 of the Code, such Incentive
Stock Option will continue to be outstanding for purposes of the Plan but will thereafter be deemed to be a Non-Statutory Stock Option.
 
6.2.          Exercise Price. The per share price to be paid by a Participant upon exercise of an Option will be determined by the Committee in its
discretion at the time of the Option grant; provided, however, that such price will not be less than 100% of the Fair Market Value of one share of
Common Stock on the date of grant (110% of the Fair Market Value with respect to an Incentive Stock Option if, at the time such Incentive Stock
Option is granted, the Participant owns, directly or indirectly, more than 10% of the total combined voting power of all classes of stock of the
Company or any parent or subsidiary corporation of the Company).
 
6.3.          Exercisability and Duration. An Option will become exercisable at such times and in such installments and upon such terms and conditions
as may be determined by the Committee in its sole discretion at the time of grant (including without limitation (i) the achievement of one or more of
the performance criteria and/or (ii) that the Participant remain in the continuous employ or service of the Company or a Subsidiary for a certain
period); provided, however, that if the Committee does not specify the expiration date of the Option, the expiration date shall be 10 years from the date
on which the Option was granted. In no case may an Option may be exercisable after 10 years from its date of grant (five years from its date of grant
in the case of an Incentive Stock Option if, at the time the Incentive Stock Option is granted, the Participant owns, directly or indirectly, more than
10% of the total combined voting power of all classes of stock of the Company or any parent or subsidiary corporation of the Company).
 
6.4.          Payment of Exercise Price. The total purchase price of the shares to be purchased upon exercise of an Option will be paid entirely in cash
(including check, bank draft or money order); provided, however, that the Committee, in its sole discretion and upon terms and conditions established
by the Committee, may allow such payments to be made, in whole or in part, by tender of a Broker Exercise Notice, by tender, or attestation as to
ownership, of Previously Acquired Shares that have been held for the period of time necessary to avoid a charge to the Company’s earnings for
financial reporting purposes and that are otherwise acceptable to the Committee, or by a combination of such methods. For purposes of such payment,
Previously Acquired Shares tendered or covered by an attestation will be valued at their Fair Market Value on the exercise date.
 
6.5.          Manner of Exercise. An Option may be exercised by a Participant in whole or in part from time to time, subject to the conditions contained
in the Plan and in the agreement evidencing such Option, by delivery in person, by facsimile or electronic transmission or through the mail of written
notice of exercise to the Company at its legal department and by paying in full the total exercise price for the shares of Common Stock to be
purchased in accordance with Section 6.4 of the Plan.
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7.             Restricted Stock Awards and Restricted Stock Units.
 
7.1.          Grant. An Eligible Recipient may be granted one or more Restricted Stock Awards or Restricted Stock Units under the Plan, and such
Restricted Stock Awards and Restricted Stock Units will be subject to such terms and conditions, consistent with the other provisions of the Plan, as
may be determined by the Committee in its sole discretion. The Committee may impose such restrictions or conditions, not inconsistent with the
provisions of the Plan, to the vesting of such Restricted Stock Awards and Restricted Stock Units as it deems appropriate, including, without
limitation, (i) the achievement of one or more of any performance criteria and/or (ii) that the Participant remain in the continuous employ or service of
the Company or a Subsidiary for a certain period.
 
7.2.          Rights as a Stockholder; Transferability. Except as provided in Sections 7.1, 7.3, 7.4 and 12.3 of the Plan, a Participant will have all voting,
dividend, liquidation and other rights with respect to shares of Common Stock issued to the Participant as a Restricted Stock Award or pursuant to a
Restricted Stock Unit under this Section 7 upon the Participant becoming the holder of record of such shares as if such Participant were a holder of
record of shares of unrestricted Common Stock.
 
7.3.          Dividends and Distributions. Unless the Committee determines otherwise in its sole discretion (either in the agreement evidencing the
Restricted Stock Award at the time of grant or at any time after the grant of the Restricted Stock Award), any dividends or distributions (other than
regular quarterly cash dividends) paid with respect to shares of Common Stock subject to the unvested portion of a Restricted Stock Award will be
subject to the same restrictions as the shares to which such dividends or distributions relate. The Committee will determine in its sole discretion
whether any interest will be paid on such dividends or distributions. A Participant to whom Restricted Stock Units have been granted will have no
rights to receive any dividends or distributions with respect to the shares of Common Stock underlying the Restricted Stock Units unless and until the
Restricted Stock Units is settled and the Participant becomes the holder of record of any shares of Common Stock delivered in settlement of such
Restricted Stock Units.
 
7.4.          Enforcement of Restrictions. To enforce the restrictions referred to in this Section 7, the Committee may place a legend on the stock
certificates referring to such restrictions and may require the Participant, until the restrictions have lapsed, to keep the stock certificates, together with
duly endorsed stock powers, in the custody of the Company or its transfer agent, or to maintain evidence of stock ownership, together with duly
endorsed stock powers, in a certificateless book-entry stock account with the Company’s transfer agent.
 

8.             Performance Awards.
 
8.1.          Grant. An Eligible Recipient may be granted one or more Performance Awards under the Plan, and such Performance Awards will be subject
to such terms and conditions, if any, consistent with the other provisions of the Plan, as may be determined by the Committee in its sole discretion.
The Committee may impose such restrictions or conditions, not inconsistent with the provisions of the Plan, to the vesting of such Performance
Awards as it deems appropriate, including, without limitation, (i) the achievement of one or more of any performance criteria and/or (ii) that the
Participant remain in the continuous employ or service of the Company or a Subsidiary for a certain period.
 
8.2           Performance Periods. The Performance Period with respect to each Performance Award will be such period of time commencing with the
date of grant as is determined by the Committee on the date of grant.
 
8.3           Specification of Performance Criteria. Any grant of Performance Awards will specify any performance criteria that, if achieved, will result in
payment or early payment of the Performance Award, and each grant may specify in respect of such specified performance criteria a minimum
acceptable level of achievement and shall set forth a formula for determining the amount of the Performance Award that will be earned if performance
is at or above the minimum level, but falls short of full achievement of the specified performance criteria.
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8.4.          Settlement – Time of Payment.

 
(a)           At the time any Performance Award is granted, the agreement evidencing the Performance Award will specify the time at which the
vested portion of the Performance Award will be settled. In no event may the time of payment be changed after the Performance Award is
granted.
 
(b)           The agreement may specify that settlement will be made upon vesting or the settlement will occur with respect to all vested
Performance Awards as of a specified time.
 
(c)           To the extent the agreement does not provide for the settlement of vested Performance Awards on or before the date that is 2-1/2
months after the end of the year in which the Performance Award (or the relevant portion thereof) vests, the agreement will provide for
payment to occur: (a) upon the Eligible Recipient’s separation from service, death or disability; (b) upon a Change in Control of the
Company; or (c) upon a specified date or pursuant to a specified schedule. In all cases in which payment is to be made in accordance with
this Section 8.4(c), the times specified for payment will be interpreted and administered in accordance with the requirements of Section 409A
of the Code and any applicable regulations or guidance issued in connection with that Code section.
 

8.5.          Settlement – Form of Payment. As specified in the agreement evidencing the Performance Award, or some other written agreement between
the Company and the Eligible Recipient, vested Performance Awards will be settled in cash or shares of Common Stock.
 
8.6.          Rights as a Stockholder. A Participant holding a Performance Award shall have no rights as a holder of Common Stock unless and until the
Performance Award is settled and shares of Common Stock are delivered to the Participant in such settlement.
 
8.7.          Dividends and Distributions. Unless the Committee determines otherwise in its sole discretion (either in the agreement evidencing the
Performance Award at the time of grant or at any time after the grant of the Performance Award), the Participant shall not be entitled to receive
dividends or distributions with respect to the shares subject to a Performance Award unless and until the Performance Award is settled and shares of
Common Stock are delivered to the Participant in such settlement.
 
8.8.          Unfunded and Unsecured Obligation of the Company. A Performance Award represents an unfunded and unsecured obligation of the
Company to make payment to a Participant in accordance with the terms of this Plan or an award agreement. The Participant’s rights with respect to a
Performance Award shall be those of an unsecured creditor of the Company.
 

9.             Effect of Termination of Employment or Other Service.
 
9.1.          Termination Due to Death or Disability. In the event a Participant’s employment or other service with the Company and all Subsidiaries is
terminated by reason of death or Disability:

 
(a)           All outstanding Options then held by the Participant will, to the extent exercisable as of such termination remain exercisable in
accordance with their terms for a period of six (6) months after such termination (but in no event after the expiration date of any such
Option), provided, however, that any incentive stock option exercised later than three months after the date of termination shall be treated as
a non-statutory stock option; and
 
(b)           All Restricted Stock Awards and Restricted Stock Units then held by the Participant that have not vested as of such termination will
be terminated and forfeited; and
 
(c)           All outstanding Performance Awards then held by the Participant that have not vested as of such termination will be terminated and
forfeited.
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9.2.          Voluntary Termination. Subject to Section 9.4 of the Plan, in the event a Participant’s employment or other service with the Company and all
Subsidiaries is terminated by reason other than death or Disability or Cause:
 

(a)           All outstanding Options then held by the Participant will, to the extent exercisable as of such termination, remain exercisable in full
for a period of three (3) months after such termination (but in no event after the expiration date of any such Option); and
 
(b)           All Restricted Stock Awards and Restricted Stock Units then held by the Participant that have not vested as of such termination will
be terminated and forfeited; and
 
(c)           All outstanding Performance Awards then held by the Participant that have not vested as of such termination will be terminated and
forfeited.
 

9.3.          Modification of Rights Upon Termination. Notwithstanding the other provisions of this Section 9, the Committee may, in its sole discretion
(which may be exercised in connection with the grant or after the date of grant, including following such termination), determine that upon a
Participant’s termination of employment or other service with the Company and all Subsidiaries, any Options (or any part thereof) then held by such
Participant may become or continue to become exercisable and/or remain exercisable following such termination of employment or service, and
Restricted Stock Awards, Restricted Stock Units and Performance Awards then held by such Participant may vest and/or continue to vest or become
free of restrictions and conditions to issuance, as the case may be, following such termination of employment or service, in each case in the manner
determined by the Committee.
 
9.4.          Effects of Actions Constituting Cause. Notwithstanding anything in the Plan to the contrary, in the event that a Participant is determined by
the Committee, acting in its sole discretion, to have committed any action which would constitute Cause as defined in Section 2.3, irrespective of
whether such action or the Committee’s determination occurs before or after termination of such Participant’s employment or service with the
Company or any Subsidiary, all rights of the Participant under the Plan and any agreements evidencing an Incentive Award then held by the Participant
shall terminate and be forfeited without notice of any kind. The Company may defer the exercise of any Option or the vesting of any Restricted Stock
Award or Performance Award for a period of up to ninety (90) days in order for the Committee to make any determination as to the existence of
Cause.
 
9.5.          Determination of Termination of Employment or Other Service. Unless the Committee otherwise determines in its sole discretion, a
Participant’s employment or other service will, for purposes of the Plan, be deemed to have terminated on the date recorded on the personnel or other
records of the Company or the Subsidiary for which the Participant provides employment or service, as determined by the Committee in its sole
discretion based upon such records.
 

10.           Payment of Withholding Taxes.
 
10.1.        General Rules. The Company is entitled to (a) make arrangements for the collection of, all legally required amounts necessary to satisfy any
and all federal, foreign, state and local withholding and employment-related tax requirements attributable to an Incentive Award, including, without
limitation, the grant, exercise or vesting of, or payment of dividends with respect to, an Incentive Award or a disqualifying disposition of stock
received upon exercise of an Incentive Stock Option, or (b) require the Participant promptly to remit the amount of such withholding to the Company
before taking any action, including issuing any shares of Common Stock, with respect to an Incentive Award.
 
10.2.        Special Rules. The Committee may, in its sole discretion and upon terms and conditions established by the Committee, permit or require a
Participant to satisfy, in whole or in part, any withholding or employment-related tax obligation described in Section 10.1 of the Plan by electing to
tender, or by attestation as to ownership of, Previously Acquired Shares that have been held for the period of time necessary to avoid a charge to the
Company’s earnings for financial reporting purposes and that are otherwise acceptable to the Committee, by delivery of a Broker Exercise Notice or a
combination of such methods. For purposes of satisfying a Participant’s withholding or employment-related tax obligation, Previously Acquired
Shares tendered or covered by an attestation will be valued at their Fair Market Value.
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11.           Change in Control.
 
11.1.        A “Change in Control” shall be deemed to have occurred if the event set forth in any one of the following paragraphs has occurred:

 
(a)           the sale, lease, exchange or other transfer, directly or indirectly, of substantially all of the assets of the Company (in one transaction
or in a series of related transactions) to any Successor;
 
(b)           the approval by the stockholders of the Company of any plan or proposal for the liquidation or dissolution of the Company;
 
(c)           any Successor (as defined in Section 11.2 below), other than a Bona Fide Underwriter (as defined in Section 11.2 below), becomes
after the effective date of the Plan the “beneficial owner” (as defined in Rule 13d-3 under the Exchange Act), directly or indirectly, of (i) 25%
or more, but not 50% or more, of the combined voting power of the Company’s outstanding securities ordinarily having the right to vote at
elections of directors, unless the transaction resulting in such ownership has been approved in advance by the Continuity Directors (as
defined in Section 11.2 below), or (ii) more than 50% of the combined voting power of the Company’s outstanding securities ordinarily
having the right to vote at elections of directors (regardless of any approval by the Continuity Directors);
 
(d)           a merger or consolidation to which the Company is a party if the stockholders of the Company immediately prior to effective date
of such merger or consolidation have “beneficial ownership” (as defined in Rule 13d-3 under the Exchange Act), immediately following the
effective date of such merger or consolidation, of securities of the surviving corporation representing (i) 50% or more, but not more than
80%, of the combined voting power of the surviving corporation’s then outstanding securities ordinarily having the right to vote at elections
of directors, unless such merger or consolidation has been approved in advance by the Continuity Directors, or (ii) less than 50% of the
combined voting power of the surviving corporation’s then outstanding securities ordinarily having the right to vote at elections of directors
(regardless of any approval by the Continuity Directors); or
 
(e)           the Continuity Directors cease for any reason to constitute at least 50% or more of the Board.
 

11.2.        Change in Control Definitions. For purposes of this Section 11:
 
(a)           “Continuity Directors” of the Company will mean any individuals who are members of the Board on the effective date of the Plan
and any individual who subsequently becomes a member of the Board whose election, or nomination for election by the Company’s
stockholders, was approved by a vote of at least a majority of the Continuity Directors (either by specific vote or by approval of the
Company’s proxy statement in which such individual is named as a nominee for director without objection to such nomination).
 
(b)           “Bona Fide Underwriter” means an entity engaged in business as an underwriter of securities that acquires securities of the
Company through such entity’s participation in good faith in a firm commitment underwriting until the expiration of 40 days after the date of
such acquisition.
 
(c)           “Successor” means any individual, corporation, partnership, group, association or other “person,” as such term is used in Section
13(d) or Section 14(d) of the Exchange Act, other than the Company, any “affiliate” (as defined below) or any benefit plan(s) sponsored by
the Company or any affiliate that succeeds to, or has the practical ability to control (either immediately or solely with the passage of time),
the Company’s business directly, by merger, consolidation or other form of business combination, or indirectly, by purchase of the
Company’s outstanding securities ordinarily having the right to vote at the election of directors or all or substantially all of its assets or
otherwise. For this purpose, an “affiliate” is (i) any corporation at least a majority of whose outstanding securities ordinarily having the right
to vote at elections of directors is owned directly or indirectly by the Company; (ii) any other form of business entity in which the Company,
by virtue of a direct or indirect ownership interest, has the right to elect a majority of the members of such entity’s governing body or (iii) any
entity that at the time of the approval of this Plan owns in excess of 10% of the Company’s common stock and its affiliates.
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11.3.        Acceleration of Vesting. Without limiting the authority of the Committee under Sections 3.2 and 4.3 of the Plan, if a Change in Control of
the Company occurs, then, if approved by the Committee in its sole discretion either in an agreement evidencing an Incentive Award at the time of
grant or at any time after the grant of an Incentive Award: (a) all Options that have been outstanding for at least six months will become immediately
exercisable in full and will remain exercisable in accordance with their terms; and (b) all Restricted Stock Awards and Restricted Stock Units that have
been outstanding for at least six months will become immediately fully vested and non-forfeitable; and (c) any conditions to the issuance of cash or
shares of Common Stock pursuant to Performance Awards that have been outstanding for at least six months will lapse.
 
11.4.        Cash Payment. If a Change in Control of the Company occurs, then the Committee, if approved by the Committee in its sole discretion
either in an agreement evidencing an Incentive Award at the time of grant or at any time after the grant of an Incentive Award, and without the consent
of any Participant affected thereby, may determine that:

 
(a)           Some or all Participants holding outstanding Options will receive, with respect to some or all of the shares of Common Stock
subject to such Options (“Option Shares”), either (i) as of the effective date of any such Change in Control, cash in an amount equal to the
excess of the Fair Market Value of such Option Shares on the last business day prior to the effective date of such Change in Control over the
exercise price per share of such Option Shares, (ii) immediately prior to such Change in Control, a number of shares of Common Stock
having an aggregate Fair Market Value equal to the excess of the Fair Market Value of the Option Shares as of the last business day prior to
the effective date of such Change in Control over the exercise price per share of such Option Shares; or (iii) any combination of cash or
shares of Common Stock with the amount of each component to be determined by the Committee not inconsistent with the foregoing clauses
(i) and (ii), as proportionally adjusted; and
 
(b)           any Options which, as of the effective date of any such Change in Control, are “underwater” (as defined in Section 3.2(d)) shall
terminate as of the effective date of any such Change in Control; and
 
(c)           some or all Participants holding Performance Awards will receive, with respect to some or all of the shares of Common Stock
subject to such Performance Awards that remain subject to issuance based upon the future achievement of any performance criteria or other
future event as of the effective date of any such Change in Control of the Company, cash in an amount equal the Fair Market Value of such
shares immediately prior to the effective date of such Change in Control.
 

11.5.        Limitation on Change in Control Payments. Notwithstanding anything in Section 11.3 or 11.4 of the Plan to the contrary, if, with respect to a
Participant, the acceleration of the exercisability of an Option as provided in Section 11.3 or the payment of cash or shares of Common Stock in
exchange for all or part of an Option as provided in Section 11.4 (which acceleration or payment could be deemed a “payment” within the meaning of
Section 280G(b)(2) of the Code), together with any other “payments” that such Participant has the right to receive from the Company or any
corporation that is a member of an “affiliated group” (as defined in Section 1504(a) of the Code without regard to Section 1504(b) of the Code) of
which the Company is a member, would constitute a “parachute payment” (as defined in Section 280G(b)(2) of the Code), then the “payments” to
such Participant pursuant to Section 11.3 or 11.4 of the Plan will be reduced to the largest amount as will result in no portion of such “payments”
being subject to the excise tax imposed by Section 4999 of the Code; provided, however, that if a Participant is subject to a separate agreement with
the Company or a Subsidiary which specifically provides that payments attributable to one or more forms of employee stock incentives or to payments
made in lieu of employee stock incentives will not reduce any other payments under such agreement, even if it would constitute an excess parachute
payment, or provides that the Participant will have the discretion to determine which payments will be reduced in order to avoid an excess parachute
payment, then the limitations of this Section 11.4 will, to that extent, not apply.
 
 
 

 A-10  



 
 

12.           Rights of Eligible Recipients and Participants; Transferability.
 
12.1.        Employment or Service. Nothing in the Plan will interfere with or limit in any way the right of the Company or any Subsidiary to terminate
the employment or service of any Eligible Recipient or Participant at any time, nor confer upon any Eligible Recipient or Participant any right to
continue in the employ or service of the Company or any Subsidiary.
 
12.2.        Rights as a Stockholder. As a holder of Incentive Awards (other than Restricted Stock Awards), a Participant will have no rights as a
stockholder unless and until such Incentive Awards are exercised for, or paid in the form of, shares of Common Stock and the Participant becomes the
holder of record of such shares. Except as otherwise provided in the Plan, no adjustment will be made for dividends or distributions with respect to
such Incentive Awards as to which there is a record date preceding the date the Participant becomes the holder of record of such shares, except as the
Committee may determine in its discretion.
 
12.3.        Restrictions on Transfer.

 
(a)           Except pursuant to testamentary will or the laws of descent and distribution or as otherwise expressly permitted by subsections (b)
and (c) below, no right or interest of any Participant in an Incentive Award prior to the exercise (in the case of Options) or vesting (in the case
of Restricted Stock Awards) or settlement (in the case of Restricted Stock Units or Performance Awards) of such Incentive Award will be
assignable or transferable, or subjected to any lien, during the lifetime of the Participant, either voluntarily or involuntarily, directly or
indirectly, by operation of law or otherwise.
 
(b)           A Participant will be entitled to designate a beneficiary to receive an Incentive Award upon such Participant’s death, and in the
event of such Participant’s death, payment of any amounts due under the Plan will be made to, and exercise of any Options (to the extent
permitted pursuant to Section 9 of the Plan) may be made by, such beneficiary. If a deceased Participant has failed to designate a beneficiary,
or if a beneficiary designated by the Participant fails to survive the Participant, payment of any amounts due under the Plan will be made to,
and exercise of any Options (to the extent permitted pursuant to Section 9 of the Plan) may be made by, the Participant’s legal
representatives, heirs and legatees. If a deceased Participant has designated a beneficiary and such beneficiary survives the Participant but
dies before complete payment of all amounts due under the Plan or exercise of all exercisable Options, then such payments will be made to,
and the exercise of such Options may be made by, the legal representatives, heirs and legatees of the beneficiary.
 
(c)           Upon a Participant’s request, the Committee may, in its sole discretion, permit a transfer of all or a portion of a Non-Statutory Stock
Option, other than for value, to such Participant’s child, stepchild, grandchild, parent, stepparent, grandparent, spouse, former spouse, sibling,
niece, nephew, mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law, any person sharing such
Participant’s household (other than a tenant or employee), a trust in which any of the foregoing have more than fifty percent of the beneficial
interests, a foundation in which any of the foregoing (or the Participant) control the management of assets, and any other entity in which
these persons (or the Participant) own more than fifty percent of the voting interests. Any permitted transferee will remain subject to all the
terms and conditions applicable to the Participant prior to the transfer. A permitted transfer may be conditioned upon such requirements as the
Committee may, in its sole discretion, determine, including, but not limited to execution and/or delivery of appropriate acknowledgements,
opinion of counsel, or other documents by the transferee.
 

12.4.        Non-Exclusivity of the Plan. Nothing contained in the Plan is intended to modify or rescind any previously approved compensation plans or
programs of the Company or create any limitations on the power or authority of the Board to adopt such additional or other compensation
arrangements as the Board may deem necessary or desirable.
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13.           Securities Law and Other Restrictions.
 
Notwithstanding any other provision of the Plan or any agreements entered into pursuant to the Plan, the Company will not be required to issue any

shares of Common Stock under this Plan, and a Participant may not sell, assign, transfer or otherwise dispose of shares of Common Stock issued pursuant to
Incentive Awards granted under the Plan, unless (a) there is in effect with respect to such shares a registration statement under the Securities Act and any
applicable securities laws of a state or foreign jurisdiction or an exemption from such registration under the Securities Act and applicable state or foreign
securities laws, and (b) there has been obtained any other consent, approval or permit from any other U.S. or foreign regulatory body which the Committee, in
its sole discretion, deems necessary or advisable. The Company may condition such issuance, sale or transfer upon the receipt of any representations or
agreements from the parties involved, and the placement of any legends on certificates representing shares of Common Stock, as may be deemed necessary or
advisable by the Company in order to comply with such securities law or other restrictions.

 
14.           Plan Amendment, Modification and Termination.

 
The Board may suspend or terminate the Plan or any portion thereof at any time, and may amend the Plan from time to time in such respects as the

Board may deem advisable in order that Incentive Awards under the Plan will conform to any change in applicable laws or regulations or in any other respect
the Board may deem to be in the best interests of the Company; provided, however, that no such amendments to the Plan will be effective without approval of
the Company’s stockholders if: (i) stockholder approval of the amendment is then required pursuant to Section 422 of the Code or the rules of any stock
exchange or the NASDAQ Global Select, Global or Capital Market or similar regulatory body; or (ii) such amendment seeks to modify Section 3.2(d) hereof.
No termination, suspension or amendment of the Plan may adversely affect any outstanding Incentive Award without the consent of the affected Participant;
provided, however, that this sentence will not impair the right of the Committee to take whatever action it deems appropriate under Sections 3.2(c), 4.3 and 11
of the Plan.

 
15.           Effective Date and Duration of the Plan.

 
The Plan is effective as of the Effective Date. The Plan will terminate at midnight on February 22, 2033 and may be terminated prior to such time by

Board action. No Incentive Award will be granted after termination of the Plan. Incentive Awards outstanding upon termination of the Plan may continue to be
exercised, or become free of restrictions, according to their terms.

 
16.           Miscellaneous.

 
16.1.        Governing Law. Except to the extent expressly provided herein or in connection with other matters of corporate governance and authority
(all of which shall be governed by the laws of the Company’s jurisdiction of incorporation), the validity, construction, interpretation, administration
and effect of the Plan and any rules, regulations and actions relating to the Plan will be governed by and construed exclusively in accordance with the
laws of the State of Delaware notwithstanding the conflicts of laws principles of any jurisdictions.
 
16.2.        Successors and Assigns. The Plan will be binding upon and inure to the benefit of the successors and permitted assigns of the Company and
the Participants.
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